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DETAILED ACTION 

Election/Restrictions 

1 . This application contains claims directed to the following patentably distinct 
species of the claimed invention: 

I. Claims 1-10 are directed to the species shown in Figures 1-7 and 10-12, a 
bottle container that does not fold down. 

II. Claims 11-14 are directed to the species shown in Figures 8 and 9, a 
bottle container that does fold down. 

Applicant is required under 35 U.S.C. 121 to elect a single disclosed species for 
prosecution on the merits to which the claims shall be restricted if no generic claim is 
finally held to be allowable. Currently, claim 1 is generic. Claims 2-9 are not generic 
because claim 2 requires a material element (a pair of bridging portions) additional to 
the only one bridging portion of claim 11. Therefore, claim 1 1 does not require all the 
limitations of the potentially generic claim 2. MPEP § 806.04(d) 

During a telephone conversation with Mr. Wayne L. Lovercheck on February 8 th , 
2006, a provisional election was made with traverse to prosecute the invention of 
species I, claims 1-10. Affirmation of this election must be made by applicant in replying 
to this Office action. Claims 11-14 are withdrawn from further consideration by the 
examiner, 37 CFR 1.142(b), as being drawn to a non-elected invention. 

Claim Rejections - 35 USC §112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 
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3. Claims 2-10 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claims 2, 6, and 8, all recite the limitation "the opening" in lines 13, 5, and 2, 
respectively. In the claims, two openings have been defined. The ribs define the circular 
first opening (claim 2, line 9) and the splices in the ends of the ribs form the second 
opening (claim 2, line 12). It is unclear which opening the limitations "the opening" are 
referring to. 

Claims 3-5, 7, 9, and 10 are rejected for depending on the limitations of claim 2. 
Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

5. Claim 1 is rejected under 35 U.S.C. 102(b) as being anticipated by Gendala (US 
6,131 ,779). Gendala discloses a bottle container holder for attachment to the waistband 
or belt of the user for holding a beverage bottle, comprising: a clip portion (14) having a 
pair of spaced-apart legs (14a&14b) that define a slot for receiving therein the 
waistband or belt; a pair of arcuate ribs (18&20) attached to the clip portion and 
extending outwardly therefrom and defining an opening (22) for receiving the beverage 
bottle; each rib having a distal end (18a&20a) and the distal ends being spaced from 
each other by an outer splice opening so that the ribs can be displaced for inserting the 
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beverage bottle through the opening; and a plurality of protrusions (28&30) mounted to 
the interior walls of the ribs for facilitating the securement of the beverage bottle to the 
ribs. 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. Claim 1 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Phetthaweebancha (US D447,333) in view of Gagne (US 6,457,616) and Wright et al. 
(US 4,634,089). Phetthaweebancha discloses a bottle container holder for attachment 
to the waistband or belt of the user for holding a beverage bottle, comprising: a clip 
portion having a pair of spaced-apart legs (A&B below) that define a slot for receiving 
therein the waistband or belt; a pair of arcuate ribs (C&D below) attached to the clip 
portion and extending outwardly therefrom and defining an opening for receiving the 
beverage bottle; each rib having a distal end connected to one another at a location (E 
below); and a plurality of protrusions mounted to the interior walls of the ribs for 
facilitating the securement of the beverage bottle to the ribs. Phetthaweebancha fails to 
disclose the distal ends of the ribs being spaced from one another by a splice which 
allow the ribs to be displaced from one another when receiving the beverage bottle. 
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Gagne, however, also discloses a belt-mounted beverage holder and teaches 
that the arcuate ribs (109) have distal ends that are spaced from one another by a 
splice (122), which allows the ribs to be displaced from one another so that the 
beverage holder can accommodate different size containers (col. 3 lines 30-33). 
Similarly, Wright et al. also discloses a beverage container and shows the use of a 
splice (26) with a more definite opening or space than that of Gagne, again allowing the 
beverage container to support different size containers. Therefore, it would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 
modify the beverage holder of Phetthaweebancha by including a splice between the 
distal ends of the arcuate ribs, as taught by Gagne and Wright et al., so that the 
beverage holder would be capable of supporting more than one size of beverage 
container, increasing the devices overall utility. 

8. Claim 1 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Phetthaweebancha ('333) in view of Goto et al. (JP 2002193260 A), and further in view 
of Weterrings et al. (US 5,655,673). Phetthaweebancha ('333) as described in 
paragraph #7 above discloses the claimed invention except for the distal ends of the 
ribs being spaced from one another by a splice that allow the ribs to be displaced from 
one another when receiving the beverage bottle. 
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Goto et al., however, also discloses a bottle holder with a clip portion for 
supporting a bottle on a user's belt or waistband. Rather than using a continuous ring 
structure for securing the bottle, as shown by Phetthaweebancha ('333), Goto et al. 
teaches that two protruding rib members (2) may be used to grip the neck of the bottle, 
the rib members having distal ends spaced from one another by an opening or splice 
which allows the ribs to be displaced from one another when receiving the beverage 
bottle. It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to replace the continuous ring structure of the Phetthaweebancha 
('333) with another well known bottle retaining means, such as the pair of protruding 
ribs, as taught by Goto et al., in order to allow the user to easily secure a bottle to their 
belt by simply pressing the bottle into place between the ribs. 

Regarding the plurality of protrusions mounted to the interior walls of the ribs, 
while Phetthaweebancha ('333) discloses such protrusions on the interior walls of the 
continuous ring structure, it could be argued that it would not have been obvious to 
maintain these protrusions on the interior surface of the modified rib structure. 
Weterrings et al., however, also discloses the use of rib structures for retaining the 
necks of bottles or jars and teaches that having protrusions (30) on the interior 
surfaces of these ribs helps to further secure the bottles or jars within the ribs (col. 2 
lines 3-7). Therefore, it would have been obvious to one having ordinary skill in the art 
at the time the invention was made to include protrusions on the interior surface of the 
modified Phetthaweebancha ('333) device, as taught by Weterrings et al., in order to 
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better secure a bottle within the ribs and prevent the bottle from sliding downward out 
of the ribs' grasp. 

9. Claims 2-5, and 7-10 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over either Phetthaweebancha ('333), Gagne and Wright et al. as applied in paragraph 
#7 above, or Phetthaweebancha ('333), Goto et al., and Weterrings et al. as applied in 
paragraph #8 above, in view of Levesque (US 6,299,116) and Phetthaweebancha (US 
D456,603). 

Regarding claim 2, the art as applied in paragraphs #7 and #8 above discloses 
the claimed invention except for a pair of bridging portions attached to the clip portion 
and extending outwardly therefrom and an interior arcuate portion that interconnects the 
ribs. 

Levesque, however, also discloses a support having a clip portion (12) with 
arcuate ribs (A&B below) extending therefrom to form a retaining ring (42). Openings (E 
below) are formed in the support such that a pair of bridging portions (C below) attached 
to the clip portion (12) extend outwardly therefrom, interconnecting ribs (A&B below) to 
the clip portion. Also, an interior arcuate portion (D below) is formed between the pair of 
bridging portions, connecting the interior of the arcuate ribs to form the opening through 
which an object is secured in the support. 
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While Levesque is related to a flowerpot holder, Phetthaweebancha ('603) 
teaches the implementation of openings like those of Levesque on a bottle holder. 
Therefore, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to further modify the modified Phetthaweebancha ('333) device 
of either paragraph #7 or #8 above by forming a pair of openings in addition to the main 
opening, as taught by Levesque, using Phetthaweebancha ('603) as a motivating 
reference showing that such holes are known in the beverage holder art, the openings 
acting to reduce the amount of material required to form the beverage holder, in turn 
reducing the manufacturing costs. 

Regarding claim 3, the ribs of the modified Phetthaweebancha ('333) device of 
either paragraph #7 or #8 above include an exterior wall, effectively satisfying the 
limitations of the claim. 

Regarding claim 4, the modified Phetthaweebancha ('333) device of either 
paragraph #7 or #8 above includes a plurality of protrusions mounted to the interior 
walls of the ribs and the interior arcuate portion, effectively satisfying the limitations of 
the claim. 

Regarding claim 5, the clip portion of the modified Phetthaweebancha ('333) 
device of either paragraph #7 or #8 above has legs perfectly capable of contacting the 
waste band or belt of a user, effectively satisfying the limitations of the claim. 

Regarding claims 7-9, the protrusions of Levesque are shown to have a circular 
surface and are thus considered by the Examiner to be ellipsoids, either longitudinal or 
non-longitudinal, depending on which direction they are viewed from. It would have 
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been obvious to one having ordinary skill in the art at the time the invention was made 
to further modify the modified Phetthaweebancha ('333) device of either paragraph #7 
or #8 above by replacing the original protrusions with ellipsoidal protrusions, as taught 
by Levesque, since both are well known shapes for such protrusions, and both serve to 
better retain the beverage container in the holder. 

Regarding claim 10, the original Phetthaweebancha ('333) device is shown to be 
of one-piece construction and none of the modification made to the device would 
require the addition of separate components. Therefore, the modified 
Phetthaweebancha ('333) device of either paragraph #7 or #8 above is considered to be 
of one-piece construction. Being a design patent, it is unclear as to what material the 
original Phetthaweebancha ('333) device is made from, however, Levesque teaches 
that plastic can be used to from such holders. Therefore, it would have been obvious to 
one having ordinary skill in the art at the time the invention was made to form the 
modified Phetthaweebancha ('333) device of either paragraph #7 or #8 above out of 
plastic, as taught by Levesque, since plastic is a cheap and easily-manufactured 
material. Examiner takes the position that any plastic can be considered an engineered 
resin. 

Allowable Subject Matter 

10. Claim 6 would be allowable if rewritten to overcome the rejection(s) under 35 
U.S.C. 112, 2nd paragraph, set forth in this Office action and to include all of the 
limitations of the base claim and any intervening claims. 
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Conclusion 



1 1 . The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. The cited art contains other various belt-attached beverage 
container holders, some with spliced openings, some with different shaped protrusions. 

12. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Justin M. Larson whose telephone number is (571) 272- 
8649. The examiner can normally be reached on Monday - Friday, 8am - 4pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Nathan J. Newhouse can be reached on (571) 272-4544. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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